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CONCURRENCE

Al though | concur in the nmajority’s decision to affirm
the grant of custody to the father, | wite separately to condemn
t he appearance of inpropriety this case exudes. As the United

States Suprene Court stated in Ofutt v. U S., 348 U. S. 11, 14, 75

S. . 11, 13, 99 L. Ed. 11, 16 (1954), “justice nust satisfy the
appearance of justice.” The trial court’s actions in this case do

not satisfy that appearance.

Under the authority of Palnore v. Sidoti, 466 U S. 429,

104 S. C. 1879, 80 L. Ed. 2d 421 (1984), the trial court clearly
erred by allowng the introduction of the nurse practitioner’s
testinmony regarding the alleged harnful effects on the child from
an interracial relationship. The adm ssion of this testinony
seem ngly violated Palnore’s prohibition against heeding private
bi ases. See id. at 433, 104 S. . at 1882, 80 L. Ed. 2d at 426.
The trial court then conpounded its error during the testinony of

anot her witness by remarking:



She [Ms. Parker’s nother] cones

from the sanme school 1 do. She

can't help the way she feels.

Soci ety today feels differently than

the way we were brought up.
This remark was nade during a series of questions about the
nother’s relationship with her Afro-Anerican enpl oyer. It thus

coul d easily have been construed as reflecting the trial court’s

own prejudices regarding interracial relationships.

The trial court’s visitation order also furthered the
appearance of inpropriety. In that order, the trial court
prohibited the mnor child from having any contact with the
not her’s enpl oyer, who was her alleged Afro-Anerican paranour.
This prohibition was neither requested by either party nor
supported by the record in any way; rather, it was “gratuitously”

i nposed by the trial court.

| accept, unequivocally, the trial court’s statenment in
the record that race did not play a part in its decision to award
custody to the father. This acceptance, however, neither erases
the errors nor renoves the appearance of inpropriety. Thus, the
judicial process is thevictim Under ordinary circunstances, such
an appearance woul d nmandate that this Court remand the case for a
new determ nation of custody. See Tenn. R App. P. 36(b) (final
judgment may be set aside if “error involving a substantial

right . . . would result in prejudice to the judicial process”).

This case, however, is typical of those in which the

appropriate “legal decision” would effectively have a synergistic



effect on the errors already made. At least for now, the tria
court’s custody decision has becone, to a degree, unassail able
sinply because of the passage of tine. Recognizing how the nere
passage of tinme can frustrate our ability to do justice, this Court
has instituted nechanisns designed to expedite review of custody
cases. Unfortunately, this case was well into the process when
those nmechanisns were instituted and thereby was unaffected by

t hem

| agree, therefore, with the majority’'s decision to
affirmthe judgnment of custody to the father without a remand for
a fresh determ nation of the parties’ conparative fitness, because
there is sone evidence in the record supporting the trial court’s
conclusion that the nother’s relationship with her enpl oyer caused
her to neglect the child. Even though the appearance of
inpropriety in the trial court’s actions cannot be erased, the
j udgnent i s probably, neverthel ess, the nost reasonabl e di sposition

now apparent and avail abl e.
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